UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA
THI RD DI VI SI ON

In re:
BKY No. 97-30606
Mar k John McGowan,

Debt or . ORDER

This matter cane before the Court on the
Trustee's hjection to O ai ned Exenpt Property.
Appear ances are as noted in the record. This
ORDER is now entered pursuant to the Federal and
Local Rul es of Bankruptcy Procedure.

l.
FACTS

In April 1995, the Debtor separated fromhis
wi fe and noved out of his residence. |n August
1996, a final order was entered dissolving the
Debtor's marriage and awardi ng hi m possessi on of
t he house. The Debtor obtained possession of the
house in Septenber 1996. The Debtor stayed in the
house a few nights, while nmaking repairs. In
Oct ober 1996, the Debtor |eased the house to a
third party for a termof 12 nonths. The |ease
gave the | essee exclusive rights to the property.
The Debtor did not store any of his persona
bel ongi ngs on the property.

On January 31, 1997, the Debtor filed for
bankruptcy protection under Chapter 7 of Title 11
and clainmed the property exenpt as his honestead.
On February 3, Mchael Dietz was appointed as the
Chapter 7 trustee. Upon discovering a conflict,
M. Dietz resigned as trustee on February 19.

Charl es R es was appointed Chapter 7 trustee on
February 21. The first date set for the Chapter 7
Section341 neeting of creditors was February 28.
After the first trustee resigned, the date for the
Section341 neeting was changed to April 11. On
April 11, the Section 341 neeting was hel d.
Trustee Ries filed his objection to the clainmed
exenption of the property on April 23.

.
DI SCUSSI ON

A. TIMELI NESS OF THE OBJECTI ON

The first issue presented is whether the
Trustee's objection to the claimed exenpti on was
timely made.

11 U.S.C. Section 522(1) requires a debtor to



file a list of property clainmed exenpt and
provides that "[u]nless a party in interest
objects, the property clainmed as exenpt on such
list is exenpt.” The time requirenments for
objecting to exenptions is set out in F.R Bankr.P
4003(b) which provides that objections to
exenptions nmust be filed "within 30 days after the
conclusion of the nmeeting of creditors”. A
creditor nust file an objection within the 30 days
or the exenption will be allowed, regardl ess of
whet her there is no basis in law for claimng the
exenption. Taylor v. Freeland & Kronz, 503 U.S.
638, 644, 112 S.Ct. 1644, 1648 (1992).

The Debtor asserts that the Trustee's
obj ections were untinely under Local Rule 2003-1
Local Rule 2003-1 states that:

In a chapter 7, 12 or 13 case for

pur poses of Bankruptcy Rule 4003(b), the
nmeeting of creditors shall be deened
concluded on the first date set for such
meeting, unless within 30 days after such
date the trustee serves and files a
verified statement that the neeting has
not been concluded. . . If such statenent
is served and filed, and unl ess ordered
ot herwi se, the neeting shall not be
deenmed concl uded until the case is cl osed
or areport is filed by the trustee
stating that the neeting has been

concl uded, whi chever occurs first.

The Trustee argues that his objections were tinmely
under F.R Bankr. P. 4003(b), and clainms that Loca
Rul e 2003-1 is invalid. F.R Bankr.P. 4003(b)

provi des:

(b) Objections to Caimof Exenptions.
The trustee or any creditor may file
objections to the list of property
clained as exenpt within 30 days after
t he concl usi on of the neeting of
creditors.

A local rule nust neet two requirenents to be
considered a valid rule. A local rule will be
valid only if:

(a) it is consistent with the Bankruptcy

Code in that it does not "abridge,

enl arge, or nodify any substantive

right," as required by 28 U S.C. Section

2075 and (b) it is "a matter of procedure

not inconsistent with" the Bankruptcy

Rul es as required by Bankruptcy Rule

9029. In re WAlat, 89 B.R 11, 12

(E.D.Va.1988). If Local Rule 123 fails

either prong of this two pronged test it

is invalid. See Frank v. Arnold (Inre

Morrissey), 717 F.2d 100, 104 (3rd

Cir.1983); Sunset Enters., Inc. v. B &B



Coal Co., Inc., 38 B.R 712, 715
(WD.Va.1984), aff'd, 798 F.2d 1409 (4th
Gir.1986).

I ndustrial Financial Corp. v. Falk, 96 B.R 901
904 (Bankr.D.M nn. 1989) (en banc).

At issue is the second part of the Falk test
whi ch requires a determ nati on whet her Rule 2003-1
is consistent with F.R Bankr.P. 4003(b).
F. R Bankr.P. 9029 makes it clear that |oca
bankruptcy rules must not be inconsistent with the
Federal Bankruptcy Rules. It provides in rel evant
part:

(a) Local Bankruptcy Rul es

(1) Each district court acting by a
majority of its district judges may nake
and amend rul es governing practice and
procedure in all cases and proceedi ngs
within the district court's bankruptcy
jurisdiction which are consi stent

Wi t h--but not duplicative of--Acts of
Congress and these rules and whi ch do not
prohibit or limt the use of the Oficia
Forms. Rule 83 F.R Gv.P. governs the
procedure for making local rules. A
district court may authorize the
bankruptcy judges of the district,
subject to any limtation or condition it
may prescribe and the requirenents of 83
F.RCv.P., to nake and anmend rul es of
practice and procedure which are

consi stent with--but not duplicative

of --Acts of Congress and these rules and
whi ch do not prohibit or limt the use of
the Oficial Forms. Local rules shal
conformto any uniform nunbering system
prescribed by the Judicial Conference of
the United States.

The Debtor asserts that Rule 2003-1 is
consistent with F. R Bankr.P. 4003(b), as 2003-1
nmerely determ nes the date for the conclusion of
the nmeeting of creditors, absent the filing of a
contrary affidavit by the trustee, for purposes of
application of F.R Bankr.P. 4003(b). Therefore,

t he Debtor argues, Local Rule 2003-1 required the
time for filing objections to start running on
February 28, 1997, meking the Trustee's objection
untimely.

The Trustee argues that Local Rule 2003-1 is
facially inconsistent with F. R Bankr.P. 4003
because it shortens the time for filing objections
to exenptions in violation of F.R Bankr.P. 9029
and citing Industrial Financial Corp. v. Falk, 96
B.R 901, 904 (Bankr.D.M nn. 1989) (en banc) for
aut hority.

In Industrial Financial Corp. v. Falk, Loca
Rul e 123 was found invalid under F.R Bankr.P. 9029



because it was inconsistent with a Federal Rule.
Local Rule 123 provided:

Pursuant to Rule 4007(c), the time for
the filing of a conplaint to determ ne

t he di schargeability of any debt pursuant
to Section 523(c) of the Code is extended
to the sane final date for filing a
conpl ai nt objecting to di scharge under
Rul e 4004(a).

F. R Bankr.P. 4007(c) provided:

(c) Time for Filing Conplaint Under
Section 523(c) in Chapter 7 Liquidation
and Chapter 11 Reorgani zati on Cases;
Notice of Tinme Fixed. A conplaint to
determ ne the dischargeability of any
debt pursuant to Section 523(c) of the
Code shall be filed not |ater than 60
days following the first date set for the
meeting of creditors held pursuant to
Section 341(a). The court shall give al
creditors not |ess than 30 days notice of
the tine so fixed in the manner provided
in Rule 2002. On notion of any party in
interest, after hearing on notice, the
court may for cause extend the tine so
fixed under this subdivision. The notion
shall be nade before the tinme has
expired. (enphasis added).

Local Rule 123 operated as an automatic extension
of the sixty days provided for in 4007(c) to the
hearing on confirmation without any finding of
cause. Local Rule 123 was found invalid based in
part on F.R Bankr.P. 9006(b)(3) which provided:

(3) Enlargenment limted. The court may
enlarge the tinme for taking action under
Rul es 1006(b)(2), 3002(c), 4003(b),
4004(a), 4007(c), and 8002 only to the
extent and under the conditions stated in
those Rul es. (enphasis added).

The court held that Local Rule 123 "di spensed
with the prerequisites for extension of the sixty
day time period set forth in Rule 4007(c)" because
"cause" was not shown for extending the time to
object to discharge of a debt as specifically
requi red by F.R Bankr.P. 9006(b)(3) and 4007(c).
I ndustrial Financial Corp. v. Falk, 96 B.R at 905.
Local Rule 2003-1 differs fromthe |local rule
invalidated in Falk. F.R Bankr.P. 4003(b)
provi des that objections to exenptions nust be
filed "within 30 days after the conclusion of the
meeting of creditors”. Local Rule 2003-1 provides
that "the neeting of creditors shall be deened
concluded on the first date set for such neeting"
(enphasi s added). The purpose of 2003-1 is to



determ ne the date of the conclusion of the
meeting of creditors absent the filing of a
contrary affidavit by the trustee for purposes of
application of F.R Bankr.P. 4003(b). By

"deem ng" the neeting concluded, the local rule
merely creates an irrebuttable presunption, in the
absence of a contrary affidavit, as to the date
the neeting is concluded; thereby precluding any
argunent as to the date the neeting was actual |y
concluded. The local rule involved in Falk
general ly extended the tine to object to discharge
wi t hout any requisite finding of cause in each
case, as explicitly required by F.R Bankr.P
9006( b) (3) and 4007(c).

The creation of an irrebuttable presunption
setting a date for the conclusion of the neeting
of creditors through Local Rule 2003-1 is not
i nconsistent with F. R Bankr.P. 4003(b). By
"deem ng" the neeting concluded absent contrary
affidavit, the period to object is not
automatically shortened. |If the period to object
is shortened fromthe actual conclusion of the
first neeting, as was the case here, it is due to
the failure of the trustee to file the requisite
affidavit; not due to passive application, or
natural consequence of the Rule. Therefore, Loca
Rul e 2003-1 is not inconsistent with F. R Bankr.P
4003(b) .

Accordingly, the Trustee had 30 days fromthe
date first set for the neeting of creditors to
object to exenptions. The first date set was
February 28, and the Trustee did not file his
objection to the clainmed exenption until April 23.
Therefore, the objection was untinely under the
rul es.

B. APPLICATION OF 11 U. S. C. Section 105(a)

Even t hough the objection was untinely under
F. R Bankr.P. 4003(b) and Local Rule 2003-1, the
guestion arises whether the objection may be
consi dered under Section 105(a).(1) 11 U S.C
Section 105 gives courts the inherent power to
prevent manifest injustice. Canino v. Bleau, 185
B.R 584, 592 (B.A P. 9th Cr. 1995), citation
omtted; Inre Staniforth, 116 B.R 127, 131
(Bankr.WD. Wsc. 1990).

11 U.S. C. Section 105(a) provides:

(a) The court may issue any order,
process, or judgnment that is necessary or
appropriate to carry out the provisions
of this title. No provision of this
title providing for the raising of an

i ssue by a party in interest shall be
construed to preclude the court from sua
spont e, taking any action or making any
determ nati on necessary or appropriate to
enforce or inplenment court orders or
rules, or to prevent an abuse of process.



The issue of untinely objections to
exenpti ons was exam ned by the Supreme Court in
Tayl or v. Freeland & Kronz, 503 U. S. 638, 112
S.Ct. 1644 (1992). In Taylor, the court held that
a creditor nmust file an objection within the 30
days or the exenption will be allowed, even where
there is no basis in law for claimng the
exenption. Taylor, 503 U S. at 644, 112 S. . at
1648. The Tayl or trustee nade the argunent that
Section 105 pernmits the court to disall ow
exenptions whi ch have not been clainmed in good
faith. Id at 1649. The Suprene Court
acknow edged that, "[s]everal courts have accepted
this [the trustee's] position.”™ 1d. However, in
reaching its holding the court did not consider
the inplications of Section 105. |In fact, the
court stated:

W decline to consider Section 105(a) in
this case because Tayl or raised the
argunent for the first tine in his
opening brief on the nmerits. Qur Rule
14.1(a) makes clear that "[o]nly the
guestions set forth in the petition [for
certiorari], or fairly included therein,
will be considered by the Court," and our
Rule 24.1(a) states that a brief on the
nerits should not "raise additiona
guestions or change the substance of the
guestions already presented” in the
petition. citations omtted.

Taylor, 503 U. S. at 645, 112 S.Ct. at 1649.

Since the Tayl or decision, courts have
recogni zed that Section 105 nmay be used by a court
to consider an untinely objection to exenption if
the cl ai med exenption involved fraud or deceit
upon the court. In re Brow, 178 B.R 722
(Bankr. E. D. Tenn. 1995); Perkins Coie v. Sadkin, 36
R 3d 473 (5th Cr. 1994).(2) |In considering whether
fraud or deceit upon the court has occurred, a
court should | ook to whether there is any evidence
of an intent to deceive. See, In re Brown, 178
B.R 722.

The record in this case is sufficient to show
that the Debtor intended to deceive the Court in
claim ng a honmestead exenption for the property.
As this Court has previously found:

Here, the Debtor [MGowan] intentionally
decei ved the Court, through the filing of
fal se schedules and by lying at the
Chapter 7 Section 341 neeting, both
regarding his incone and living
arrangenents, in order to keep val uable
property fromhis estate. Wen the fraud
and deceit were discovered, the Debtor
sought escape to, and refuge in, Chapter



13. The conversion had nothing to do
with fresh start or paynment to creditors.
It had to do with: avoiding the potenti al
stigma of a judgnent barring the

di scharge in Chapter 7; and, at |east
originally, with the protection of his
interest in the property against
potential disallowance of the exenption
in the Chapter 7 case

In re McGowan, August 29, 1997 Order. (3)

This Debtor has commtted a fraud upon this Court
through his intentional deceit in connection wth
claim ng his honestead exenption. Therefore,
review of the objection to the clainmed exenption
is within the scope of Section 105.

C. EXEMPTI ON ANALYSI S

1. Honestead

The Debtor has clained his forner residence
exenpt as his honmestead under M nn. Stat. Section
510.01. Mnn Stat. Section 510.01 sets out the
honest ead exenption. It provides in part:

The house owned and occupi ed by a debtor
as the debtor's dwelling place, together
with the |Iand upon which it is situated
to the anount of area and val ue
hereinafter limted and defined, shal
constitute the honestead of such debtor
and the debtor's famly, and be exenpt
from sei zure or sale.

M nn. Stat. Section 510.07 provides in
part:

The owner may sell and convey the

honest ead wi t hout subjecting it, or the
proceeds of such sale for the period of
one year after sale, to any judgnment or
debt fromwhich it was exenpt in the
owner's hands, except that the proceeds
of the sale are not exenpt froma
judgment or debt for a court ordered
child support or naintenance obligation
in arrears. The proceeds of an insurance
claimfor an exenpt honestead are exenpt
for one year. The owner may renove
therefrom w t hout affecting such
exenption, if the owner does not thereby
abandon the sane as the place of abode.
If the owner shall cease to occupy such
honmestead for nore than six consecutive
nont hs the owner shall be deened to have
abandoned the sanme unl ess, w thin such
peri od, the owner shall file with the
county recorder of the county in which it
is situated a notice, executed,



wi t nessed, and acknow edged as in the
case of a deed, describing the prem ses
and claimng the same as the owner's
honest ead.

The Eighth Grcuit has recently held that an
abandonnent can occur within the six-nmonth period
set out in Mnn. Stat. Section 510.07. R es v.

Thi esse, 61 F.3d 631 (8th Gr. 1995). A creditor

has the burden of establishing abandonment through
cl ear and convi ncing evidence. 1d. "' Abandonnent

of a honestead results when the owner renoves

t herefrom and ceases to occupy the sane, with the

i ntention of never returning, or with no intention

of returning thereto to reside.'" Id. at 632;
citing In re H ckman, 222 Mnn. 161, 23 N W2d
593, 597 (1946). |In exam ni ng whet her an

abandonnent has occurred, the court nust make
specific findings as to both the Debtor's
occupancy of the property and his intent to retain
the property as honestead. Ries v. Thiesse, 61
F.3d at 632.

No di spute exists as to the Debtor's
occupancy. He left the home in April of 1995 when
he separated fromhis wife. He took possession of
the property in Septenber of 1996 and only briefly
stayed in the house to nmake sone repairs, and has
not resided in the honme since Septenber 1996. In
Oct ober 1996, the Debtor |eased the hone for a
term of one year. The |ease gave the |essee
excl usi ve possession of the property. The Debtor
did not even store any personal possessions at the
house. The undi sputed facts show that the Debtor
i ntended to abandon the property as his honestead.
VWile the Debtor did testify that he intended to
nmove into the house after the | ease expired, his
testinmony is not credible. Further, a nere
statement of intent is not enough to establish
honmestead in M nnesota. |In re Snoinikar, 200 B.R
640, 644 (Bankr.D.M nn. 1996). Therefore, this
Court finds that the Debtor abandoned his
honest ead because he was not occupyi ng the house
at the tine of filing; he had | eased the premn ses
to athird party for one year; and, he had no
intent to return thereto to reside. Based on
these findings, the Debtor is not entitled to
cl aim his honestead as exenpt.

M.
DI SPOSI T1 ON

Based on the foregoing,

| T 1S HEREBY ORDERED THAT:

1. The Trustee's objection to the Debtor's claim
of exenption of property legally described as: Lot
13, Block 1, East Abbott's Addition, Owatonna,
Steel e County, M nnesota, clained as honmestead is
SUSTAI NED, and the property remains property of

t he bankruptcy estate. In all other respects the



obj ection is OVERRULED. (4)

Dat ed: April 2, 1998 By the Court:

Dennis D. O Brien
Chief United States
Bankr upt cy Judge

(1). Wile the Trustee has not made an argunent
under Section 105, courts have the authority to
rai se Section 105 issues sua sponte based on the
broad authority enconpassed in Section 105. 11

U S.C. Section 105(a); see, In re Budinsky, 119
WL. 105640 (WE.Pa. 1991).

(2). Inlight of the 8th Crcuit's opinion in
Hal verson v. Peterson, 920 F.2d 1389 (8th Cr.
1990), it appears likely that the 8th G rcuit
woul d agree with the In re Brown, 178 B.R 722
(Bankr. E. D. Tenn. 1995) and Perkins Coie v. Sadkin,
36 R 3d 473 (5th Cr. 1994) decisions. The

Hal verson court found the effects of a strict
application of the 30 day rule set out in Rule
4003 to be undesirable, as such a bright line rule
woul d "provide the debtors with an undeserved
wi ndfall" through "exenption by declaration". 1d.
at 1393. Instead the court adopted a rule which
exam ned the good faith of the debtor in claimng
t he exenpti on because the court found it was the
rul e which would best effectuate the policies
underlying Rule 4003(b). 1d. Wile the 8th
Circuit's general holding allow ng untimely

obj ections to exenptions under F.R Bankr.P
4003(b) is no longer valid | aw because of Tayl or
the court's analysis is indicative of howit would
likely address the use of Section 105 in
connection with an untinmely objection to an
exenption clained in actual fraud upon the court.
It is clear fromthe opinion that the court was
concerned with equity and possible bad faith of a
debtor. It appears likely that the 8th Grcuit,
if presented with a situation involving fraud and
deceit upon a court, would recognize the
availability of Section 105 to renedy such a
situation.

(3). The Debtor represented that he was currently
l[iving in the home at the tine of filing the
schedul es, when he had not been living in the honme
for quite some tinme. The Debtor also failed to
di scl ose the | ease of the home on his schedul es,
and intentionally did not disclose the renta
income fromthe premses. Al are acts of

i ntentional deceit upon the Court.

(4). The Trustee also objected to the foll ow ng
property as exenpt: hockey equi prent, ski

equi prent, dog, paintings, conmputer, 1989 Dodge
Colt, 1989 Cadillac, and 1982 \Wave Runner

Because there is no evidence of fraud upon the
Court in connection with claimng those
exenptions, the Court will not reviewthose



exenptions under Section 105. Therefore, those
exenptions will be allowed.



